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Tax returns: do I have to 
file one?

Despite what HMRC says, the position 
is very clear.

Do I have to �le a tax return?  �e 
answer to the question is simple, 

straightforward and unambiguous. Yes, 
if HMRC have given you a notice to do 
so. No, if they haven’t. It’s as simple as 
that. And the rule applies to individuals, 
trustees, companies, partnerships, 
children, adults and non-residents (even 
Martians, if they count as ‘persons’) alike.  
(Actually, there is now one exception – 
and that is for non-UK residents who 
dispose of relevant UK property.)

So how could any confusion creep in?
Well, it appears that government 

guidance on running a limited company 
(bit.ly/1lnQmo8) includes the advice 
that: ‘As a director of a limited company, 
you must: … register for self-assessment 
and send a personal self-assessment tax 
return every year.’ 

�e tribunal set HMRC 
straight ... Absolutely no-one 
has any obligation to �le a 
self-assessment tax return 
spontaneously, as it were 

Based on this, HMRC asserted in the 
recent tribunal case of Kadhem v HMRC 
[2017] UKFTT 0466 (TC) that ‘as a 
company director one of the appellant’s 
responsibilities is to register for self-
assessment and send a personal self-
assessment tax return each year without 
prompt or reminder from HMRC’ and 
that HMRC ‘do not issue reminders to 
�le tax returns and have no obligation to 
do so.’ HMRC thus sought penalties from 
Mr Kadhem in respect of his alleged 
delinquency.

Happily, the tribunal set HMRC 
straight on this. Absolutely no-one (but 
no-one: did we make that clear?) has 
any obligation to �le a self-assessment 
tax return spontaneously, as it were. It 
is disturbing to think that anyone in 
HMRC thinks otherwise.

OK then: if you don’t have to �le a tax 
return unless one is demanded, what is 
your obligation under self-assessment?  
Essentially it is to ‘notify chargeability’.  
�at is to say, if you are chargeable to 
income tax or CGT for a tax year and 
you haven’t received a notice requiring 
you to �le a tax return, you must declare 
the fact of your chargeability to HMRC, 

normally within six months of the end of 
the tax year.

But, crucially, there are exceptions.  
Broadly, you are absolved from your 
obligation to notify chargeability if you have 
no chargeable gains, you aren’t liable to the 
‘high income child bene�t charge’ and all of 
your income is either taxed under PAYE (or 
coded out under PAYE) or is taxed income 
or dividend income of an amount which 
doesn’t render you liable to pay further 
tax. Nary a word about whether you are a 
company director.

One more interesting point. Although a 
similar requirement to notify chargeability 
applies to companies, there is no cognate 
obligation imposed on partnerships (for the 
rather obvious reason that a partnership 
is not itself ‘chargeable’ – it is the partners 
who are chargeable). It’s good practice to tell 
HMRC when a partnership commences, so 
that HMRC can issue returns at the right 
time: but don’t let HMRC tell you that a 
failure to do so carries any penalty. ■
David Whiscombe, BKL 
(david.whiscombe@bkl.co.uk)

A Scottish round-up

Although the UK government was 
in purdah for much of June, business 
continued in Scotland.

Of interest from a tax perspective was 
the passing of the Air Departure Tax 

(Scotland) Bill; consideration of Scottish 
rate of income tax (SRIT) administration; 
and continuing work around parliamentary 
and budgetary.

Air departure tax: �e Air Departure 
Tax (Scotland) Bill was passed by the 
Scottish Parliament on 20 June and royal 
assent is anticipated by the end of July. �e 
tax is expected to become operational from 
April 2018, when the UK air passenger 
duty will no longer apply to "ights leaving 
Scottish airports. Note that the new 
legislation will interact with the Revenue 
Scotland and Tax Powers Act 2014 (which 
set up Revenue Scotland, and sets out its 
general management and collection powers, 
in relation to devolved taxes).

�e tax bands and the tax rate amounts 
for ADT are not in the primary legislation. 
Scotland does not have an annual �nance 
act, nor does it need to set annual rates 
for its devolved taxes (it does for the 
Scottish income tax rates), so it tends to use 
secondary legislation for rate setting. Rates 
have still to be set, but details are expected 
in the autumn.

Scottish rate of income tax inquiry: 
On 15 June, the Scottish Parliament’s 
Public Audit and Post-legislative Scrutiny 
Committee met to continue its examination 

of an NAO report !e administration of the 
Scottish rate of income tax 2015/16. SRIT 
was the single Scottish income tax rate 
across all tax bands which was set at 10p 
for 2015/16. It was in place for one year 
only and has now been replaced by Scottish 
income tax (SIT). �e Scottish Parliament 
now has the power to set all rates and bands 
of income tax. Nevertheless, the �ndings 
of the NAO report are relevant because 
both SRIT and SIT are levied on ‘Scottish 
taxpayers’, are charged on non-savings, non-
dividend (NSND) income, and are collected 
by HMRC.

�e committee had taken evidence from 
the auditor general for Scotland and the 
National Audit O#ce on 23 March 2017; 
in June it took evidence from HMRC, 
with the thrust of the questioning being 
on the identi�cation of Scottish taxpayers. 
Identi�cation is undertaken by HMRC 
and relies on taxpayers providing accurate, 
up to date addresses or HMRC checking 
addresses against other databases. �e 
Committee then asked HMRC about 
its communications to taxpayers about 
Scottish status. It was noted by HMRC 
that this is the �rst time that someone’s 
address has had an e$ect on their tax, and 
that about 80,000 people will change their 
Scottish taxpayer status per year – with 
equal numbers either becoming Scottish or 
leaving Scotland.

�e Committee agreed to write to 
HMRC to follow up on issues raised in 
evidence and to close its consideration of 
the NAO report.  

Parliamentary procedures: �e 
increased powers devolved in the Scotland 
Act 2016 are now being implemented 
so there is greater uncertainty and risk 
attaching to the Scottish budget; in addition, 
the various new powers add to complexity. 
�e Scottish Parliament’s Budget Process 
Review Group has been considering how 
the budget process should evolve, and its 
�nal report has just been published on the 
Scottish Parliament website.

�e Commission on Parliamentary 
Reform recently completed a wider ranging 
project and published its Report on the 
Scottish Parliament in June. Eighteen 
years a%er the Parliament was established 
(or re-established depending on your 
take), the Commission has examined 
how the Parliament works and whether 
improvements could be made. It has made 
75 recommendations which it believes will 
deliver signi�cant improvements to the 
way Parliament scrutinises legislation and 
engages with the people of Scotland.

�ere is plenty of potential for change 
in how Scottish matters, including �scal 
a$airs, are scrutinised. Something for 
parliamentarians to consider whilst the 
Scottish Parliament is in summer recess 
from 1 July to 3 September. ■
Charlotte Barbour, director of tax, ICAS


