
Minority Discounts
An interesting aspect of the case of Foulser & Foulser v HMRC
was the level of discounts to be applied in valuing minority
shareholdings in companies.  The case itself focussed on other
matters, but the continuation hearing held earlier this year dealt
with determining the market value of a 51% and a 9%
shareholding in a private company.

Experts for both sides suggested very different valuations (£6.0m
and £17.5m for the 51% shareholding, £0.2m and £2.1m for the
9%) and the court decided to go back to first principles in
selecting a suitable valuation methodology.  As a result, the court
determined an entirety (whole company) value of £39.0m.  

Discount for a 51% shareholding
HMRC’s expert suggested a 15% discount, based on a range of
10% for mature companies to 15% for expanding companies.
The claimants’ expert suggested a 20% discount, based on a
range of 20% to 25%, due to the specific facts of the case –
there was a 40% shareholder who had effectively prevented a
previous proposed disposal.  The court decided to apply a 20%
discount, pretty much following the approach of the claimants’
expert.

Minority Discount for a 9% shareholding
The claimants’ expert did not suggest any discount as he had
valued this parcel of shares on a dividend yield basis.  HMRC’s
expert suggested a 40% discount based on a ‘normal’ discount
for a shareholding of this size of 50%, but reduced by the facts
of the case (essentially that the company was in expansion phase
and had received bid approaches).  The court decided to apply a
50% discount, based on the latter expert’s asserted normal level,
without further adjustment as these factors had been taken into
account in arriving at a suitable valuation multiple.

Conclusions
Obviously the facts of each case are unique and a ‘one-size-fits-
all’ minority discount can’t be deduced from this case alone.
However, as a rule of thumb, and ignoring the specific facts of
the case, I would have suggested that a 20% discount is
generous for a majority shareholder.  I would also have
suggested a 50% discount for a 9% shareholder is on the low
side and certainly would not have suggested this is the ‘norm’.

It will be interesting to see the extent to which this case is
referred to on the level of minority discounting (though being a
first-tier tribunal case the decision does not constitute a legally
binding precedent) or whether another case with completely
different facts will go to court, resulting in a different range of
minority discounts being determined.

Daniel Shear, daniel.shear@bkl.co.uk
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How to advise a client 
NOT to sell?
Two months ago our firm completed the sale of 100% of the
shares in a company for c£2.5m.  This was against the backdrop
of an initial offer of c£1.8m – a reasonable result from
negotiations one might surmise – why is it then I felt the right
result had not really been achieved?

Our clients (two 50% shareholders) came to us and said they
had received an unsolicited offer for purchase from a company
that they knew well in the industry, but notably did not rate
highly. From the outset it was clear that one shareholder was
ready to sell and the other was not, something we discussed at
length and provided a potential solution through the potential
use of Purchase of Own Shares.  Despite this, the younger
shareholder understandably had reservations about the ability to
run the company on his own but we talked about potential
organisational restructures and development of further key staff
to support him as a sole shareholder.

The negotiation process became more convoluted due to the lack
of unified vision on the part of the directors. Not only was I
dealing with the sale negotiation between vendor and purchaser,
but I was negotiating between two vendors who had different
ideas, agendas and motivators and even worse had ideas which
changed from one week to the next. These differences ultimately
became divisive in the obtaining of ‘best price’.

With the lack of clarity as to ‘what a good deal looked like’ came
my words “If you have reservations and don’t feel ready to sell
then it’s not the right thing to do”.

However, with pound notes on the table and the wearing effect
of the constant internal differences the ‘easy option’ was to
accept the offer and ‘walk away’ and ultimately that is exactly
what the directors did.

Did the directors feel they had achieved a good deal? Yes. Could
they have got a better deal? With an initial, informal broad value
of c£3-4m, then probably.

Did we do the right thing telling the client not to sell? Yes. But
sometimes we have to accept that we are Advisors and we can
only do so much.

Ollie Newbold, oan@randall-payne.co.uk
Randall & Payne LLP
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