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What is the purpose of a follower 
notice?
In HMRC’s words, the new rules ‘are designed to 
improve the rate at which tax avoidance cases are 
resolved where the point at issue has, in HMRC’s 
view, already been decided in another taxpayer’s 
case’. Under the new regime, when HMRC has 
secured a ruling in a court or tribunal case which 
it considers would govern other open cases, it can 
issue a follower notice (FN) in those cases.

What does HMRC need before it can 
issue a FN?
!ere are three main requirements:
 ! First, there must be in existence an open tax 

enquiry or an open appeal. A FN cannot be 
used as a way to open a closed year or to raise 
an enquiry out of time. 
 ! Second, that enquiry or appeal must involve 

‘tax arrangements’ – that is, where one of the 
main purposes of the arrangement is avoiding 
or deferring tax. So a FN cannot be issued in a 
purely technical dispute, even where a ruling 
on an identical point is given by the courts. 
 ! And third, there must be a ‘judicial ruling’ 

which is ‘relevant’ to the open matter.

Must the judicial ruling be legally 
binding?
No. A FN may be based on a decision of the 
First-tier Tribunal (which as a matter of law sets 
no binding legal precedent). However, it must be 
based on a ‘judicial ruling’: the settlement of an 
appeal by ‘out of court’ agreement between the 
parties will not entitle HMRC to issue FNs. And 
the ruling must be a "nal one – that is, one against 
which no appeal may be made or in respect of 
which the time limit for appealing has expired. 
Where a FN has been issued based on a ‘"nal’ 
judicial ruling, on which permission to make a late 
appeal is subsequently given, the FN is e#ectively 
held in suspense until the appeal is heard.

What rulings can be taken into 
account?
A ruling can give rise to a FN only if HMRC is 
of the opinion that it is ‘relevant’. !is means 
that the ruling must relate to a case involving 
‘tax arrangements’ (see above) and it must (in 
HMRC’s view) lay down principles or reasoning 
which would (if applied to the open matter in 
question) mean that the tax arrangements failed 
to work, in whole or in part. Typically, therefore, 
one would expect to see FNs issued when HMRC 
had taken a ‘test case’ relating to a particular 
marketed scheme: on winning it, HMRC could 
be expected to issue FNs to all users of that same 
scheme. !e extent to which FNs could or would 
be issued to schemes which are to some degree 

similar (but not identical) to the ‘test case’ is 
a matter of judgment and likely to cause some 
controversy.

Can a FN be issued other than in a 
DOTAS or GAAR case?
In principle, yes. It is not limited in the same 
way as an accelerated payment notice and in 
theory could be used in any case involving ‘tax 
arrangements’. In practice, it may be expected 
that the vast majority of uses will relate to 
DOTAS or GAAR schemes. It cannot, however, 
be used unless tax avoidance or deferral is 
considered to be a feature.

Can an appeal be made against a FN?
No. ‘Representations’ can be made, which 
HMRC is obliged to consider in good faith. But 
the grounds for ‘representations’ are essentially 
limited to claims that the statutory conditions 
are not met. !ere is no right to object merely 
on the grounds that it is unreasonable in all the 
circumstances to issue a FN, and there is no right 
of independent appeal. In its guidance, HMRC 
says that decisions on the issue of FNs will be 
made by ‘a senior HMRC panel’, which will be 
independent from the teams that investigate 
cases; and that any representations will be 
considered by an independent team, which will 
not be part of the investigating or case team nor 
connected to the panel which made the initial 
decision. 

What must a taxpayer do on receipt of 
a FN?
On receipt of a FN, a taxpayer can either concede 
the point or "ght on. If he concedes, he must 
do so within 90 days of issue of the FN (or, if he 
makes ‘representations’ and the FN is upheld, 
within 30 days of con"rmation of the FN if 
that is later). If the decision is to "ght on, and 
if the courts or tribunal "nally "nd against the 
taxpayer (or the taxpayer concedes outside the 
FN ‘window’), a penalty will be due.

What is the amount of the penalty?
Other than for partnerships, the penalty is 
between 10% and 50% of the tax at stake. 
Partnerships make returns and lodge appeals but 
do not themselves pay tax; so for partnerships, 
the penalty is a percentage of the income or gains 
(not tax) at stake and ranges from 4% to 20%. 
!is makes the penalty particularly onerous 
where partnership capital gains are involved. In 
each case, the penalty is reduced for ‘cooperation’.  
!e penalty will not normally be assessed and 
collected until the dispute in question is "nal and 
the tax at stake "nally known. Of course, if the 
taxpayer is vindicated and wins the substantive 
appeal there can be no penalty: regrettably there 
is, in such a case, no sanction imposed upon 
HMRC for having issued a FN which proves to 
have been unwarranted. !e new rules are not 
quite that even-handed!
HMRC’s recently published guidance on follower 
notices and accelerated payments is available from 
its website and via www.bit.ly/UxbtbH.
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